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had divided — is far trickier, and depends on the power under which the legislation is passed. The Court has held, for
instance, that Congress does not have the authority to abrogate immunity when it acts pursuant to Article | of the
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a particular job due to sex discrimination. To make out her prima facie case, she must prove that she belongs to a
protected class; was qualified for, and applied for, the job; and that she was rejected. She also must prove either that
a man was hired for the job, or that the employer continued to seek other applicants after rejecting her.

The employer then has a burden of production. It must articulate a legitimate, non-discriminatory reason for
the challenged employment action. For instance, in our hypothetical woman’s case, it might say that its interviewer
was unimpressed with her educational background. It does not, however, have to persuade anyone of this reason.

Finally, the plaintiff has the opportunity to dispr
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Justice O’Connor wrote that the burden should not shift to the employer unless and until the plaintiff could
“show by direct evidence
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One answer is that Title VII has been ineffective in addressing occupational segregation—the channeling of
men and women into separate careers and jobs. That is doubly a problem: not only is such segregation itself a
system of discrimination, it is also closely linked to higher levels of sexual harassment and other forms of
discrimination. Ending sexual segregation in employment would be a true victory.

Conclusion

The Supreme Court’s decisions in Hibbs and Desert Palace were a welcome surprise, but by no means a panacea for
all that ails women and other employees likely to face discrimination in the workplace. Significant problems of
discrimination remain unresolved. But further progress may be made next term, with the Court’s having already
agreed to hear three employment law cases when it reconvenes in October.

Those pending cases will address whether the Age Discrimination in Employment Act prohibits “reverse
discrimination” (discrimination against younger employees in favor of older ones),”®> whether an employer can
refuse to hire a recovered drug addict under the Americans with Disabilities Act,? and, finally, what the appropriate
statute limitations is for race discrimination claims brought under Section 1981.%’

Joanna Grossman is an Associate Professor at the Hofstra University School of Law.The original version of this
piece was published in FindLaw’s Writ, available at writ.findlaw.com. Jennifer Sharf provided research assistance.

NOTES

! In addition to the cases discussed here, the Court decided two other employment law cases. See Clackamas Gastroenterology
Ass’n v. Wells, 123 S. Ct. 1673 (2003) (holding that the employer’s level of control over the individual is the touchstone for
determining whether a physician-shareholder is an employee for purposes of the Americans with Disabilities Act); Breuer v.
Jim’s Concrete of Brevard , Inc., 123 S. Ct. 1882 (2003) (allowing an employer to remove the case to federal court under 28
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