
The diversity of the American workforce continues to grow 
without any signs of slowing down. According to the 
Bureau of Labor Statistics the diversity of the workforce 

population will significantly increase by 2050, with the number of 
Hispanics contributing to the largest percent increase.  Specifically, 
the white, non-Hispanic population will comprise only 50% of 
employees. Hispanic/Latinos will make up 25% of the workforce, 
followed by African-Americans with 14.5%, and Asian-Americans 
with 8%.  The Bureau of Labor Statistics also predicts that the 
number of disabled workers will increase as well in that same time 
period. Similarly, one can expect that the average age of the 
workforce will increase as many employees are opting to remain 
in the workforce as a result of diminished retirement savings. Each 
of the main factors contributing to a diverse workforce (gender, 
religion, race, ethnicity, age, disability, and sexual orientation) is 
projected to grow by 2050.  

Employers reap a wide array of benefits from a highly diversified 
workforce. Research suggests that teams with more diverse 
members actually produce better results than more homogeneous 
groups.  Yet, one cannot ignore the increased possibility of 
conflict in the workplace that arises from different perspectives 
and beliefs.  These conflicts can escalate quickly from minor 
disagreements to major disputes, which often result in litigation. 
The popular press is replete with daily reports of employment 
disputes. Numerous laws that determine how each party must 
behave shape the relationship between employer and employee. 
From 1997-2011, the Equal employment Opportunity Commission 
(“EEOC”) reported a 24% increase in charges filed.  It is 
interesting to note that the largest share of charges reported by the 
EEOC in 2011 were retaliation based on a variety of employment 
related statutes, thus indicating a growing awareness by employees 
of their statutory rights in the workplace. Under these statutes, an 
employee may not be retaliated against for exercising his/her 
rights by filing a discrimination claim. Changes in job assignments, 
hours, overtime, promotion, and firing may be considered 
retaliatory. Employers may be successful in establishing that they 
did not discriminate against the employee, however, if it can be 

established that they changed a workplace condition in retaliation 
against the employee for asserting such a claim, the employer will 
still be liable for damages.
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of circumstances,” i.e., the clause should be clear, unambiguous, 
and specific. Terms such as arbitration should be defined and 
information about the process explained. Another factor that can 
show that the employee knew what he or she was signing is for the 
employer to provide the employee with a period of time between 
receiving and signing the document. In the Older Workers Benefit 
Protection Act (“OWBPA”),  Congress resolved the question of the 
standard to be used in making a knowing and voluntary waiver of 
age discrimination claims, using a totality of circumstances 
approach and establishing specific statutory requirements, which 
must be met before an employee can waive his right to litigate age 
discrimination claims under OWBPA.  These changes can be used 
to counteract some of the issues that have been raised in the 
proposed legislation, possibly allowing employers to maintain a 
modified pre-dispute arbitration clause.
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