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New York’s New Sexual Harassment Laws: 
Fixing What Wasn’t Broken in the “Severe or  
Pervasive Standard” 
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A few years ago, on October 15, 2017, actress Alyssa Milano delivered a tweet that sparked a social movement. 



Some Statistics: Sexual Harassment in the Workplace 
 

In the 2018 fiscal year, the Equal Employment Opportunity Commission (“EEOC”), the federal agency 
empowered to enforce federal discrimination laws, fielded 90,558 charges of discrimination. About 32.3 percent 
of those (24,655) involved allegations of sexual discrimination or harassment.8 In 2017, following the advent of 
the #MeToo movement, the EEOC experienced a 13.6 percent increase in sexual harassment allegations.9  

 
The general trend was similar locally. At the New York City level, Carmelyn P. Malalis, the Commissioner 

of the New York City Commission on Human Rights, testified before the New York City Council that, in 2017, 
claims of gender-based discrimination were the most prevalent form of discrimination investigated by the NYC 
Commission, constituting 17 percent of all employment-related claims. The Commissioner also reported that in 
the two years prior to her testimony, sexual harassment complaints increased 43 percent.10 In the same vein, 
independent, non-governmental studies report that roughly 38 percent of women have experienced sexual 
harassment in the workplace.11 

 
The Federal Framework 

 
Prohibition on Sex Discrimination—A “Congressional Joke?” 
 
The framework that governs federal sex discrimination law is rooted in a 1964 statute enacted in the wake 

of ongoing civil rights protests in Birmingham, Alabama. At the time, gender discrimination was not the focus. 
A year before the passage of the Civil Rights Act of 1964, then-President John F. Kennedy addressed Congress, 
emphasizing that “[r]ace discrimination hampers our economic growth by preventing the maximum development 
and utilization of our manpower. It hampers our world leadership by contradicting at home the message we preach 
abroad…. Above all, it is wrong.”12 He urged Congress to take action: “The cruel disease of discrimination knows 
no sectional or state boundaries. The continuing attack on this problem must be equally broad. It must be both 
private and public—and it must include both legislative and executive action.”13 A few months later, the President 
prodded Congress again because both Houses had failed to act: “Although these recommendations were 
transmitted to the Congress some time ago, neither House has yet had an opportunity to vote on any of these 
essential measures [concerning various forms of discrimination].”14



respect to his or her “compensation terms, conditions, or privileges of employment[] because of such individual’s 
race, color, religion, sex, or national origin.”19 
 
  The Current State of Federal Sex Discrimination and Sexual Harassment Law 
 
 Sex discrimination law as a topic for discussion is broad. As mentioned above, Title VII prohibits an 
employer from discriminating against an employee based on gender, which can include sex stereotyping, making 
it “an unlawful employment practice…to discriminate against any individual with respect to…terms, conditions, 
or privileges of employment, because of such individual’s…sex.”20 In its simplest form, sex discrimination 
includes an employment action taken against an individual because of his or her gender. But this can occur in 
different forms.  
 

An employee may, for example, demonstrate that he or she has been discriminated against based on sex 
under a disparate treatment theory, where the argument is a female employee was qualified for the job but 
experienced an adverse employment action—such as being rejected for a promotion, terminated, or demoted—
under circumstances that give rise to an inference of unlawful discrimination. If the employee establishes these 
elements—that is, puts forth a prima facie case—then the burden shifts to the employer to “articulate some 
legitimate, nondiscriminatory reason” for the alleged adverse action. Following that showing, the burden returns 
to the employee to prove by a preponderance of the evidence that the legitimate reasons offered by the defendant 
were not its true reasons but were a pretext for discrimination.21 This method of proof, which is still how courts 
analyze disparate treatment claims today, was established in 1973 by the Supreme Court in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973). 
 
 As the courts continued to develop the McDonnell Douglas framework for analyzing discrimination cases, 
they realized that not every claim involves tangible employment actions. While a disparate treatment claim 
“requires a showing of an adverse employment action ‘either because of gender or because a sexual advance was 
made by a supervisor and rejected,”’22 not all instances of sex discrimination are so direct. With this realization 
in mind, the Supreme Court recognized in 1986 that sexual harassment in the form of a hostile work environment 
is also actionable. The standard used to determine whether harassment is actionable is whether it has “the purpose 
or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, 
or offensive working environment.”23 According to the Supreme Court in Meritor Sav. Bank, FSB v. Vinson, 
“[t]he phrase ‘terms, conditions, or privileges of employment’ evinces a congressional intent to ‘strike at the entire 
spectrum of disparate treatment of men and women’ in employment.”24 Importantly, for “sexual harassment to 
be actionable, it must be sufficiently severe or pervasive to alter the conditions of [the victim’s] employment and 
create an abusive working environment.”25 
   
 Understanding the “Severe or Pervasive” Standard 
 
 This Article critiques the newly enacted sexual harassment standards in New York. Understanding the 
federal “severe or pervasive” standard applicable in sexual harassment cases is crucial to this critique because 
New York State, following New York City’s lead, flipped this standard on its head with its new law.  
 

As the standard began to evolve, the Supreme Court stepped in to clarify what it meant by “severe or 
pervasive” in Meritor. A woman working for a forklift leasing company in Tennessee in the 1980s was subjected 
to what she viewed as a hostile work environment. Teresa Harris was a Rental Manager, and her boss and the 
president of the company, Charles Hardy, had a habit of making sexually charged, inappropriate comments to her 
during work. He would tell her, “[Y]ou’re a woman, what do you know?” On numerous occasions, he stated that 
“we need a man as the rental manager.” And his sense of humor often involved “jokes” such as, 



“offended,” it did “not believe [the inappropriate sexual comments] were so severe as to seriously affect [Harris’] 
psychological well-being. A reasonable woman manager under like circumstances would have been offended by 
Hardy, but his conduct would not have risen to the level of interfering with that person’s work performance.”27 
In other words, according to the Court, a reasonable woman would have just shrugged off Hardy’s comments. 
The Supreme Court disagreed. 

 
In a rather sharply worded reversal, the Supreme Court emphasized that “Title VII comes into play before 

the harassing conduct leads to a nervous breakdown. A discriminatorily abusive work environment, even one that 
does not seriously affect employees’ psychological well-being, can and often will detract from employees’ job 
performance, discourage employees from remaining on the job, or keep them from advancing in their careers.”28 
The Court clarified that, although the test is not “mathematically precise,” we can determine whether an 
environment is hostile or abusive by “looking at all the circumstances” while balancing factors such as “the 
frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere 
offensive utterance; and whether it unreasonably interferes with an employee’s work performance.”29 The test 
has two prongs: “[A] sexually objectionable environment must be both objectively and subjectively offensive, 
one that a reasonable person would find hostile or abusive, and one that the victim in fact did perceive to be so.”30  
Therefore, conduct is “severe or pervasive” enough to alter the conditions of employment and create an abusive 
working environment when “the environment would reasonably be perceived, and is perceived, [by the victim,] 
as hostile or abusive.”31 
 
 



[in the Human Rights law] offer no basis to overlook the textual similarities between [the City law] and the federal 
statutes or to abandon [the] general practice of interpreting comparable civil rights statutes consistently, 
particularly since these broad policies are identical to those underlying the federal statutes.”36 The Court of 
Appeals was looking for clear direction—not policy proclamations made outside of the law. Taking the criticism 
to heart, the City Council reacted. 

 
Flipping the “Severe or Pervasive” Standard Upside-down 
 
Shortly after the decision in McGrath, the Council enacted the Local Civil Rights Restoration Act of 2005, 

which amended the New York City Human Rights Law. The Council enacted the Restoration Act to clarify that 
(1) some provisions of the City Human Rights Law were textually distinct from its state and federal counterparts, 
(2) all provisions of the City Human Rights Law required independent interpretation to accomplish the new City 
law’s uniquely broad and remedial purposes, and (3) cases that failed to recognize these differences—such as 
McGrath—were being legislatively overruled. The Council specifically amended the construction provision of 
the law, adding that the City Human Rights Law should be construed liberally for the accomplishment of the 
“uniquely broad and remedial” purposes of the law, “regardless of whether federal or New York State civil rights 
law, including those laws with provisions comparably-worded…[,] have been so construed.”





New York State budget, which included numerous amendments to the State Human Rights Law, some of which 



The primary criticism of the “severe or pervasive” test is that it has allowed judges to dismiss otherwise 
viable cases. But the criticism, as demonstrated below, is misplaced. The fault lies with the judges applying the 
test, not in the test itself. If the legislature felt that cases were being dismissed too easily, it could have liberalized 
the existing analytical structure instead of redefining the approach entirely—just as Congress did with the 
American with Disabilities Act Amendments of 2008. 

 
For example, in Howley, a female lieutenant firefighter, Ellen Howley, who was attempting to receive a 

promotion, was exposed to a tirade of sexual comments from her co-worker. During a firefighters’ benevolent 
association meeting, William Holdsworth used explicit, offensive, and derogatory language to denigrate Howley 
and to express his views that she was not promoted to chief based on her withholding or poorly performing sexual 
favors.49 Although the district court held that one instance of verbal harassment, standing alone, could not support 
a hostile environment claim under the “severe or pervasive” standard, the Second Circuit disagreed. The Court 
engaged in a detailed analysis, explaining that there is no magic threshold number of harassing incidents that give 
rise to a hostile environment. The “severe or pervasive” test has the flexibility to adjust to various situations—
even those where the alleged conduct only occurred once. With this in mind, the court held that “[a]lthough 
Holdsworth made his obscene comments only on one occasion, the evidence is that he did so at length, loudly, 
and in a large group in which Howley was the only female and many of the men were her subordinates. And his 
verbal assault included charges that Howley had gained her office of lieutenant only by [granting sexual favors]. 
It cannot be concluded as a matter of law that no rational juror could view such a tirade as humiliating and resulting 
in an intolerable alteration of Howley’s working conditions.”50 

 
This case demonstrates that the traditional criticism that the “severe or pervasive” test is inflexible and 

requires the dismissal of viable cases is misplaced. It is certainly the case that the “severe or pervasive” test is 
sometimes misapplied or misstated as “severe and pervasive,” but the test itself is viable. Occasional 
misapplications of law are not unique to the “severe or pervasive” test; they occur in all contexts where human 
value judgments play a role, which is essentially everywhere. 

 
Consider another example: the Schiano case. Nicole Schiano was hired as an administrative assistant and 

promoted to corporate financial assistant. When she asked for a raise, one of her supervisors responded that she 
was “sleeping with the wrong employee.” He repeated this comment in the presence of her co-



 
In the past decade or so, we have seen first New York City and subsequently New York State expend 

significant effort to differentiate themselves from federal law. The goal—for both the City and State—has been 
to establish a strong departure from what the 
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